














































































Page 9 
619 F.2d 1001, *; 1980 US App. LEXIS 19061, ** 

therefore the proffered interpretation was a per­
missible interpretation of the note. The Pennsyl­
vania Supreme Court ruled that this note was 
clear and unequivocal and could not be varied by 
parol evidence. "The contract is absolute and 
complete on its face and sufficiently comprehen­
sive to embody the aim and object of the parties." 
410 Po. at 134, 189 A.2d at 578, quoting Speier 
v. Michelson, 303 Po. 66, 70-71, 154 A. 127 
(1931). Judgment was entered for United. 

The basis of the counterclaim was the same 
oil purchase agreement which Jenkins had 
claimed was integrated with the note in United v. 
Jenkins, under this purchase agreement United 
agreed to purchase and Jenkins agreed to sell all 
the crude oil produced by Jenkins. The agreement 
provided that it was to continue in force "so long 
as there remains unpaid any indebtedness and in­
terest thereon of (Jenkins) to (United)." Jenkins 
argued that the clause meant what it said that as 
long as a debt was outstanding, the agreement 
was in force. United argued that it would be irra­
tional to construe the words in such a way that 
the obligation remained in effect even if the debts 
Jenkins owed United were in default The Penn­
sylvania Supreme Court agreed with United and 
the counterclaim was dismissed. This cause was 
held to be ambiguous and was interpreted ration­
ally in accord with all the circumstances and ne­
gotiations of the parties. 

It is beyond argument that the clause in issue 
in the counterclaim by Jenkins was not ambigu­
ous on its face. The words "so long as" have a 
clear meaning. The words "there remains unpaid" 
have no facial ambiguity. The meaning of the 
words "any indebtedness and interest thereon" 
were not in dispute. They referred to the note 
Jenkins owed United. It was this very note which 
the court ruled in United v. Jenkins was not "part 
and parcel" of the oil purchase plan, but a sepa­
rate integrated contract. There were no facially 
inconsistent words in the contract. "Why then did 
the court allow United to add the condition that 
made the clause which was written "so long as 
there remains unpaid any indebtedness and inter­
est thereon of (Jenkins) to (United)" read "so long 
as there remains unpaid any indebtedness and in­
terest thereon of (Jenkins) to (United) which is 
not in default "? The reasons are clear from an 
examination of external signs and objective indi­
cia this was the only rational interpretation of the 
parties intent. The court had made detailed ex­
amination of the evidence offered on the claim 
and the counterclaim. The evidence on the coun-

[**24] 

B. 

terclaim was so compelling that the inference was 
permissible. However, there was no similar evi­
dence of a compelling nature presented by Jen­
kins in the action on the note. Interpretation of 
the note as written was not irrational. 

But our approach does not authorize a trial judge to 
demote the written word to a reduced status in contract 
interpretation. Although extrinsic evidence may be con­
sidered under proper circumstances, the parties remain 
bound by the appropriate objective definition of the 
words they use to express their intent. Generally parties 
will be held to definitions given to words in specialized 
commercial and trade areas in which they deal. Simi­
larly, certain words attain binding definition as legal 
terms of art. See e. g. Brockett v. Carnes, slip. op. 
(pa.SupeLCt.Dec. 19, 1979). Dates, numbers and the like 
generally cannot be varied. See e. g. O'Farrell v. Steel 
Piping Co., supra. 14 For example, extrinsic evidence 
may be used to show that "Ten Dollars paid on January 
5, 1980," meant ten Canadian dollars, but it would not be 
allowed to show the parties meant twenty dollars. Trade 
terms, legal terms of art, numbers, common words of 
accepted usage and terms of a similar nature should be 
interpreted in accord with their specialized or accepted 
usage unless such an interpretation would produce irra­
tional results or the contract documents are internally 
inconsistent. 15 

[**25] 

14 But see the "two by four" example given at 
note 12, supra. 

15 There could still be proof of fraud, duress, 
mistake or subsequent oral modification to vary 
the term used. See F. D. L C. v. Bamess, No. 78-
100, slip op. at 20-21 (pa.SupeLCUan. 31, 1980). 
See note 9, supra. 

We have concluded that the district court here ex­
ceeded the permissible boundary of interpretation. We 
believe its interpretation of insolvency was improperly 
restrictive. Commercial parties entered a Buy-Sell 
Agreement using a well defined commercial term and 
legal term of art "insolvent." The court rejected the test 
which we believe an attorney or commercial creditor 
would use to determine if the borrowers were insolvent 
in any other context, and instead substituted a test for 
insolvency which excluded certain liabilities of the bor­
rowers. This variation of the written words used in the 
contract was not justified by the evidence received. 
"When the district judge received Mellon's evidence it 
should have rejected it as insufficient to vary the mean­
ing of a commercial term as well established as "insol­
vent." In this case the district court added a tenn which 
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made the condition [**26] a nullity. It ruled that, al­
though the solvency of the borrowers was a condition 
[*1014] in the written contract, the fact that the borrow­
ers' solvency was not significantly considered by Aetna 
in evaluating the take-out loan minimized or nullified 
this clause of the contract 

The condition that the borrowers not be insolvent 
was added by Aetna and retained in the contract over 
Mellon's protests. The fact that the insolvency of the bor­
rowers was not significantly considered by Aetna in 
evaluating the take-out loan is immaterial given the ex­
pression of that concern in the written words of the con­
tract The fact that Aetna thought it bore some risk of 
default if the occupancy rate of the project fell too low 
was not sufficient to vary the normal commercial mean­
ing of the word "insolvent." Of course Aetna bore some 
risk of default Aetna's funding obligation extended over 
a ten year period. There was no substantial evidence for 
Mellon's interpretation of the contract other than evi­
dence tending to show that Aetna was not significantly 
concerned with the borrowers' solvency until they de­
sired an "out" to excuse their obligation to purchase a 
loan which had become unsound. Fortunately [**27] for 
Aetna it retained that "out" in the Buy-Sell Agreement 
despite specific objections from Mellon. See Testimony 
of DeLuca, Record at 515a-518a. At best, Mellon's offi­
cers admitted that they knew the insolvency clause was 
adverse to Mellon's interests, but they didn't "really" 
know what it meant. Testimony of DeLuca, Record at 
518a. Mellon's evidence was simply insufficient to vary 
the clear meaning of the commercial term "insolvent." 

c 
Our holding the parties to a generally accepted 

commercial interpretation of the word "insolvency" in no 
way produces an irrational result. Aetna was to undertake 
the risk of a decline in the real estate market for ten years 
after it purchased the construction loan. Mellon was at 
risk of construction not being completed on time and 
within cost. The issue is who bore the risk that the bor­
rowers' financial reserves could not carry the project 
from the date of the Buy-Sell Agreement to the closing 
on the permanent financing i. e. who bore the risk of a 
decline in the Atlanta real estate market from July of 
1974 to August of 1975. It is not irrational to place that 
risk on Mellon, nor is it irrational to place it on Aetna. 16 

Aetna inserted the insolvency [**28] clause in the com­
mitment. Mellon demanded that the clause be excluded 
from the Buy-Sell Agreement. Aetna refused. When 
Mellon signed the agreement notwithstanding the inclu­
sion of the clause, it became bound by the usual meaning 
of insolvency. This result is not irrational and therefore 
does not compel the alternative meaning of insolvency 
suggested by Mellon. Mellon cannot now insert an ex­
ception to the solvency condition. "\.\!here one of two 

innocent persons must sustain a loss, the law will place 
that burden on the party that has agreed to sustain it." F. 
J. Busse, Inc. v. Department of General Services, 47 
Pa.Cmwlth 539, 408 A.2d 578,580 (1979). See Interna­
tional Systems, Inc. v. Personnel Data Systems, slip. op. 
(Fa. Superior Ct., Jan. 18, 1980). 

16 Mellon cannot deny that such a decline in 
real estate value was a risk it at least partially 
bore Mellon took a mortgage on the Kensington 
property as security for its construction loan. 

Accordingly, we conclude that in determining the 
insolvency of the [**29] borrowers the district court 
must include all the assets and liabilities of the borrowers 
in applying both generally accepted commercial tests for 
insolvency. The notion of insolvency is measured both 
by a balance sheet showing all assets and liabilities and 
the test of whether one can meet current debts as persons 
engaged in a trade normally do. 17 

17 The issue is if the borrowers were solvent on 
the day the duty to fund would otherwise arise 
August 1, 1975. A determination of solvency re­
quires a factual review of the borrowers' financial 
condition and the application of complex and 
sometimes conflicting accounting practices and 
valuation theories. Although the definition of sol­
vency on the surface appears simple, the factual 
finding of its existence may present difficulties 
which should be resolved by the trial court. 

[*1015] IV THE LETTER OF AUGUST 15, 1975 

We find it necessary to respond to Mellon's alterna­
tive argument that notwithstanding the presence of the 
insolvency clause in the contract, [**30] Aetna waived 
any defense based on this clause by its letter of August 
15, 1975. We believe that the letter of August 15, 1975, 
and the borrowers' affidavits of solvency submitted in 
response to that letter do not establish a separate contract 
obligating Aetna to purchase the construction loan nor do 
they constitute a waiver of the condition that the borrow­
ers not be insolvent at the time Aetna would otherwise 
become obligated to purchase the loan. We are unable to 
perceive how this letter could be construed as an offer by 
Aetna to waive any of Aetna's contractual rights under 
the insolvency clause. This very letter reasserted Aetna's 
rights under that clause, reminded the borrowers that 
their solvency was a required condition precedent to 
funding the permanent loan, and asked for "sworn state­
ments" to assure Aetna that the condition was fulfilled. 
The letter never unequivocally stated that Aetna would 
fund the loan upon submission of the statements, but 
only that Aetna would "be in a position" to fund the loan. 
In the context of complex commercial dealings courts 
must be careful not to take single acts or isolated corre-
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spondence out of the context of the entire situation and 
construe [**31] them as separate contracts or waivers of 
important contract rights unless such an intent is explic­
itly and clearly expressed. 

When Aetna requested affidavits they were asking 
for sworn truthful statements of the borrowers' solvency. 
18 If the borrowers were insolvent when they signed affi­
davits swearing that they were solvent, then the return of 
those affidavits did not consummate a contract since the 
act of acceptance was not in confonnity with the offer If 
the affidavits were signed truthfully, then the letter and 
affidavits merely evidence that the condition of solvency 
was satisfied. " In reality, the letter of August 15 was an 
attempt by Aetna to determine if the insolvency condi­
tion was fulfilled. 

[**32] 

18 As a matter of judicial integrity and public 
policy the court would not enforce a contract re­
quiring submission of perjured affidavits. In any 
event, it could not be argued here that Aetna, 
when requesting "sworn" affidavits, wanted any­
thing less than truthful statements. 
19 We need not determine what the effect 
might be if the borrowers signed the affidavits 
truthfully but were unaware of their own insol­
vency. The cover letter returned with the letters 
makes clear that all parties were aware that the 
major borrower, Mr. Opp, could not meet his ob­
ligations in connection with the Kensington 
Square project 

In addition, the cover letter which was returned with 
the affidavits and signed by the borrowers' attorney can 
be said to have derogated the contents of the affidavits. 
An acceptance must be unequivocal to be valid. In Re 
ABC-Federal Oil and Burner Co., 182 F. Supp. 928 
(E.D.Pa.1960), affd 290 F.2d 886 (3d Cir. 1961); Hed­
den v. Lupinsky, 405 Po. 609, 176A.2d 406 (1962). 

V MATERIAL ADVERSE CHANGE 

The district court determined that the material ad­
verse change clause was not a condition precedent to 
Aetna's obligation to buy the construction loan. First, the 
district court noted that paragraph four of the Buy-Sell 
Agreement contained an extensive list of conditions 
precedent to Aetna's obligations. The material adverse 
change clause was not in that paragraph. Normally this 
might be probative evidence that the material adverse 
change clause was not a condition precedent. However, 
the material adverse change clause was in a totally dif­
ferent document, which preceded the Buy-Sell Agree­
ment. The material adverse change clause was contained 
in the Loan Application, which in turn became part of the 
Permanent Commitment, which as previously noted, 

became part of the Buy-Sell Agreement [**33] by in­
corporation. Therefore, the fact that such a clause was 
not in paragraph four of the Buy-Sell Agreement does 
not by itself support the district court's conclusion that 
the material adverse change clause was not a condition 
precedent to Aetna's obligation. The insolvency [*1016] 
condition also was not in paragraph four, but in the Per­
manent Loan Commitment. 

The district court also held that the insolvency 
clause was not a condition precedent to Aetna's obliga­
tion based on the language of the clause. The clause 
stated: 

If the application is approved, we (the 
borrowers) agree to the following: ... we 
(the borrowers) will furnish evidence sat­
isfactory to you ( Aetna) at the date 0 f 
funding that there has been no material 
adverse change in our financial or other 
condition. 

Record at 29a. 

The rule in Pennsylvania is that a condition prece­
dent to an obligation must be expressed by clear lan­
guage or it will be construed as a promise or covenant. 
Language not clearly written as a condition precedent is 
presumed not to be, unless the contrary clearly appears to 
be the intention of the parties. Britex Waste Co. v. Na­
than Schwab and Sons, 139 Pa.Super. 474, 12 A.2d 
[**34] 473 (1940); Potts Mfg. Co. v. Loffredo, 96 
Dauph. 413 (CI. of Common Pleas), affd, 235 Pa.Super. 
294, 340 A.2d 468 (1974); Sharp v. McKelvey, 57 
Lanc.Rev. 377, exceptions dismissed, 57 Lanc.Rev. 391, 
affd 196 Pa.Super. 138, 172 A.2d 580 (1961). We hold 
that it was not error for the district court to construe the 
material adverse change clause as a promise of the bor­
rowers, and as consideration for Aetna's promise and not 
a condition precedent to Aetna's obligation. It was also 
not error for the district judge to hold that this clause was 
fulfilled. Aetna required no more information than they 
received, and expressed no dissatisfaction with this in­
formation. Aetna added the insolvencylbankruptcy con­
dition in the acceptance of the application which already 
contained the material adverse change clause. It is a ra­
tional interpretation to view the insolvency clause as 
addressing Aetna's concerns about the borrowers' finan­
cial condition because it viewed the material adverse 
change clause as insufficient to cover the same potential 
problems. The material adverse change clause was the 
procedural way Aetna was to receive information about 
the financial status of the borrowers. Unless the [**35] 
borrowers and Mellon were in substantial noncompliance 
with their obligations under the Buy-Sell Agree­
mentlPermanent Loan Commitment, Aetna was limited 
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to the insolvency condition as a ground for refusing to 
purchase the construction loan. 

VI CONCLUSION 

On remand the district court should place the burden 
of proof on Mellon to establish the condition precedent 
that the borrowers were not insolvent as of August 1, 
1975. The district court should include the liabilities of 
the Kensington Square project in deciding whether or not 
the borrowers were then insolvent. Aetna's letter of Au­
gust 15, 1975, and the response thereto do not constitute 

a valid waiver of the condition precedent nor do they 
create a separate contract obliging Aetna to purchase the 
construction loan. 20 

20 We need not reach the issue of Mellon's en­
titlement to prejudgment interest 

The judgment of the district court will be vacated 
and the cause remanded for proceedings consistent with 
the foregoing. 
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SUPERIOR BUSINESS ASSISTANCE CORPORATION, Defendant-Appellant, v. 
UNITED STATES of America, Defendant-Appellee 

No. 71-1671 

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCIDT 

461 F2d 1036; 1972 u.s. App. LEXIS 8922; 72-2 u.s. Tax Cas. (CCH) P9617; 29 
A.F T.R.2d (RIA) 1428 

June 19, 1972 

DISPOSITION: [**1] Reversed. 

JUDGES: Lewis, Chief Judge, and Kilkenny and 
Doyle, Circuit Judges. 

* Senior Circuit Judge, United States Court of 
Appeals for the Ninth Circuit, sitting by designa­
tion. 

OPINION BY: KILKENNY 

OPINION 

[*1037] KILKENNY, Circuit Judge: 

This is an appeal from a summary judgment granted 
in a suit to quiet title to certain real property and in an 
ancillary proceeding to determine whether the United 
States or appellant, Superior Business Assistance Corpo­
ration, has the first right to the sum of $3,000.13, now 
being held by the plaintiff' in the suit to quiet title. The 
proceeding originated [**2] in the Oklahoma state court 
and was removed to the district [*1038] court for the 
Western District of Oklahoma, pursuant to 28 u.s.c. § 
1444. The district court held that the United States was 
entitled to the fund. We reverse. 

1 Central Management, Inc. 

FACTS 

Appellant obtained a judgment against Victor Wick­
ersham in the district court of Oklahoma County, Okla­
homa on July 26, 1967. The judgment was properly filed 
and docketed in the district court of Cleveland County, 

Oklahoma, on October 4, 1967. The United States filed 
its notice of tax lien with the County Clerk of Cleveland 
County on March 28, 1968. 

Previously, on February 24, 1966, Wickersham and 
others entered into what was designated a "Joint Venture 
Agreement" with reference to the purchase and sale of a 
parcel of real property in Cleveland County. Under the 
terms of this agreement, Wickersham was to receive 10% 
of the profit upon the sale of the land. Plaintiff acquired 
title to the real property owned by the [**3] joint ven­
ture on February 2, 1970, and commenced this suit to 
resolve the dispute between appellant and appellee. The 
total net profit of the venture was $30,001.34. Conse­
quently, Wickersham's share would be $3,000.13. 

ISSUE 

Although a place was provided on the last page of 
the Joint Venture Agreement for Wickersham's signature, 
the copy of the instrument before us was not signed by 
him. However, it is clear from the terms of the agree­
ment and the parties agree, that he had some type of an 
interest, the issue being whether the interest was in the 
real property or a mere chose in action to collect his per­
centage of the fund. The appellant contends that the in­
terest was in real property and subject to its judgment 
lien, while the United States argues that appellant's inter­
est was nothing more than a chose in action. 

CONCLUSIONS 

While federal law determines the priority of compet­
ing liens on property to which a tax lien' has attached, 
state law determines the extent of the taxpayer's property 
rights to which the lien can attach. Aquilino v. United 
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side, and following that arch to the terminus of the 
lower jaw, the lower right third molar (32). 

Supernumerary teeth are identified by the numbers 51 
through 82, beginning with the area of the upper right 
third molar, following around the upper arch and 
continuing on the lower arch to the area of the lower 
right third molar (e.g., supernumerary #51 is adjacent 
to the upper right molar #1; supernumerary #82 is 
adjacent to the lower right third molar #32). 

Primary Dentition 

Consecutive upper case letters (A-T), in the same 
order as described for permanent dentition should be 
used to identify the primary dentition. 

Supernumerary teeth are identified by the placement of 
the letter “S” following the letter identifying the adjacent 
primary tooth (e.g., supernumerary “AS” is adjacent to 
“A”; supernumerary “TS” is adjacent to “T”). 

International Standards Organization (ISO) TC 106 
Designation System for Teeth and Areas of the 
Oral Cavity 

Designation of Areas of the Oral Cavity 

The oral cavity is designated by a two-digit number 
where at least one of the two digits is zero, as follows: 

00 designates the whole of the oral cavity 
01 designates the maxillary area 
02 designates the mandibular area 
10 designates the upper right quadrant 
20 designates the upper left quadrant 
30 designates the lower left quadrant 
40 designates the lower right quadrant 
03 designates the upper right sextant 
04 designates the upper anterior sextant 
05 designates the upper left sextant 
06 designates the lower left sextant 
07 designates the lower anterior sextant 
08 designates the lower right sextant 

Designation of Teeth 

Teeth are designated by using a two-digit code. The 
first digit of the code indicates the quadrant and the 
second indicates the tooth in this quadrant: 

a. First digit (quadrant) 

Digits 1-4 are used for quadrants in the permanent 
dentition and digits 5-8 for those in the deciduous 
dentition, clockwise from the upper right quadrant. 

b. Second digit (tooth) 

Teeth in the same quadrant are designated by the 
second digit 1-8 (1-5 in the deciduous dentition); this 
designation is from the median line in a distal direction. 

Active and Inactive Dental Patients of Record 
(1991:621) 

Resolved, that only for the purpose of evaluating or 
appraising the assets of a dental practice do the 
following definitions of the terms “active” and “inactive” 
dental patients of record apply: 

Active Dental Patient of Record: An active dental 
patient of record is any individual in either of the 
following two categories: Category I—patients of 
record who have had dental service(s) provided by the 
dentist in the past twelve (12) months; Category II—
patients of record who have had dental service(s) 
provided by the dentist in the past twenty-four (24) 
months, but not within the past twelve (12) months. 
Each of these categories of active patients of record 
can be further divided into: (1) new or regular patients 
who have had a complete examination done by the 
dentist and, (2) emergency patients who have only had 
a limited examination done by the dentist. 

Inactive Dental Patient of Record: An inactive dental 
patient of record is any individual who has become a 
patient of record and has not received any dental 
service(s) by the dentist in the past twenty-four (24) 
months. 

Individual Practice Association (1990:540) 

Resolved, that the following definition of Individual 
Practice Association be adopted: 

A legal entity organized and governed by individual 
participating dentists for the primary purpose of 
collectively entering into contracts to provide dental 
services to enrolled populations. 

Medically Necessary Care (1990:537) 

Resolved, that the following definition of “medically 
necessary care” be adopted: 

Medically necessary care means the reasonable and 
appropriate diagnosis, treatment, and follow-up care 
(including supplies, appliances and devices) as 
determined and prescribed by qualified, appropriate 
health care providers in treating any condition, illness, 
disease, injury or birth developmental malformations. 
Care is medically necessary for the purpose of: 
controlling or eliminating infection, pain and disease; 








































































